brought about the removal of the right corner of the left wing
in pillaring was something that occurred so frequently that it
would not be the type of abnormal condition that is contemplated
by the third sentence of that paragraph on page five.

I think that when there is a condition which required a
routine deviation from a particular provision of the roof-control
plan, that the operator is required to get the change formalized
in- the way that was done after the citation was written.  The
operator of the continuous-mining machine said that if he re-
moved 10 pillars, he might feel that it was desirable to remove
the right corner of the left wing two times out of 10.  I be-
lieve that that is such a common occurrence that "the abnormal
conditions" do not exist which would permit the superintendent
to rely on the second paragraph on page five of the roof-control
plan.  Since on .September 12, 1983, there was not any outstand-
ing provision in the plan which permitted the taking of the
right corner of the left wing, as was done at that time, I be-
lieve that there was a violation of the roof-control plan as
alleged by the inspector.

The other point made by both counsel is that there is a
question as to whether the inspector properly checked on ex-
hibit 4, which is the citation itself, the provision "signifi-
cant and substantial".  Of course counsel for the Secretary
argues that Inspector Rosiek properly checked S&S, while coun-
sel for Consolidation argues that he should not have checked
S&S.

A decision as to whether a violation has been properly
designated as being significant and substantial must be made
in light of the Commission's rulings in that area.  The term
"significant and substantial" was first defined by the Commis-
sion in National Gypsum Co., 3 FMSHRC 822 (1981) at page 825,
where the Commission stated:

We hold that a violation is of such a nature as
could significantly and substantially contribute to
the cause and effect of a mine safety and health
hazard if, based upon the particular facts surround-
ing that violation, there exists a reasonable like-
lihood that the hazard contributed to will result
in an injury or an illness of a reasonably serious
nature.

As indicated in footnote 1 above, the Commission recently held
in a Consolidation Coal case that an inspector may check the
words "significant and substantial" on a citation issued under
section 104(a) despite the fact that that particular language
is actually taken from section 104 (d) (1) of the Act. There-
fore, it was legally permissible for the inspector to check
the words "significant and substantial" on the citation here
involved which was issued under section 104(a) of the Act.

2044because the  sentence  states  that the changes  shall
